22AP0004 ¢ Green Leaf Medical of Time Remaining
Virginia LLC

90 Days

Magisterial Districtg Midlothian Arﬁ;ﬁgﬂr?;];?\e/re”
Applicant's Contact, Bernard GOOdmal’(l7035992234) (8047481970)

BZA Public Hearing ¢ November 2, 2022

Staff Recommendation
Appeal Denial

Appeals Btermination that amarijuana
dispensary is not permitted by right in a
Community Business{&) District

The Property Site Size
11601 Midlothian Turnpike .55Acre

Figure 1Aerial of Request Al

>

reaClick Image for Link to GIS Figure2: Street View Image

Recommendation ‘
Staff recommends that the Board of Zoning Appeals deny this appeal
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Examination of Request
Appellant, Greefi SI ¥ aSRAOIf 2 F[ $& HE b hideminiipnithata rabjdabaS vy
|.

dispensaryo I f a2 1y26y | a G Ginyigginidid rot p&rhitiet 18/ yightin/adinnfuhitd A £ )
Business (Q) District.

l. Background Information

Green Leaf itn the business of dispensing marijuaoa a retail basiF 2 NJ & Y S RA OHtthas LJd
current operations in Marylash PennsylvaniaVirginia and OhioSeewww.gleaf.com

On June 27, 2022, Green Leaf applied for a building permit for inteniovationsof existing retail space
at 11601 Midlothian Turnpike for use asmarijuana dispensanyt failed toincludethe applicationfee which
was eventually paid on August 1,220 On August 10, 20220 K S / 2Ddpatiy €Eddrity Administrator for
Community DevelopmentJesse Smith, cancelled thppdication Mr. Smith observedthat marijuana is a
Schedule | drug under federal lawg A § K y 2 OdzZNNBydGfte | OOSLIISR YSR
I 6dzaSXIF OO0O2NRAy3 (2 GKS TFSRSNIft /2yiNRtfSR {dzma
I RYA Y A & ThedeforaMrySithadvisedthat 0 KS /2 dzyhébie to@dntinuedprocesing this permit
4 0KS LINPLRASR dzaS Aa OdaNNBydGte AffS3Irt dzyRSNI T
SeeAugust 10, 2022 County Letter (Exh®if In response, Green Leaf filed its appeal to this BoSekGreen
Leaf Appeal Letter of September 1, 2022 (Exi@pit

Il Analysisof Appeal

Green Leatontendsin its appeal paperas follows:

/| KSAGSNFASER /2dzyi8 Q&S| RONAA 8LIS2W ALZ RBASYEHE ADNE
Controlled Substances Act, fails to remain in lockstep with the rest of the Commonweadth.

County has cited no local ordinance to support its decision, and its decision stands explicitly in
conflict with \irginia state law. Given that the Virginia state legislature has already addressed

the subject of cannabis, through its recent passage of Virginia Senate Bill 1406, Chesterfield

[ 2dzy 1 Qa RSOAaAA2Y &l yRa GEhésteiReddNIBW (Commanyty¥ £ A O
Development Board derives its authority from the Virginia legislatliteus, in denying Green

[ SI FQ& LISN¥YAGE (GKS /2dzydeée 20SNRGSLIA AGa o02dzyR

1 The Building Official is required to deay application ift does not comply with both the Building Code and
Gl £t LISNI AY Sy lsd Sdeldntiorn: Syatewide BiRiding Co@®130.1 & 116.1; Zoning Ordinance
§19.1-6.A.1 (building official to deny permitiif violates the zoning ordinance). As addressed beléreen

[ SI FQ& nmaNiBahdx&periRary violates federal law and theé dzy Zzbrén@ érdinance.

2 Green Leagrroneously attributes denial of its permit 2 G KS G/ KSailSNFASEt R [/ 2dzy
.21 NR®E b2 &4dz0K 062FNR SEA&aGAD DNB Sy I§tt& wds wiitted J- N.
by Mr. Smith as Deputy County Administrator for Community Developm&stsuch, Mr. Smith pervises both

the Director of Planning and the Building Official.
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SeeGreen Leaf etter of Sptember 1, 2022 (ExhibB). Green Leaflsocontendsthat it K S/ 2ddmjalise Q &
contrary to tie Dillon Rule As addressed below, these contentions areorrect?

A. The County Possesses the Authority to Reguladéjlvana Dispensariebhrough Zoning

In analyzing the powers that may be exercisedldyal governments, Virginia applies the Dillon Rule.
oUnder the Dillon Rule, municipal corporations and counties possess and may exercise only those powe
expressly granted by the General Assembly, powers necessarily or fairly implied from such exyegssand
those powers that are essential and indispensableogan v. City Council of City of Roan@#b Va. 483494
(2008). Green Leatontendsthat underthe5 A f f 2y Qa wdz S G KS feguig indrijudna O
dispensarieshroughthe @ dzy (i @ Qa 1 2 y RhjsagurdeNiR &rfregu® S ©

Thezoning powers granted by the Commonwealth to local governmamguite broad and include the
power to regulateand prohibitland uses. GAny locality may, by ordinance, classify tiegritory under its
2dZNAARAQUA2YXIFYR AY SIFOK RAAGNRAROG AG YijheuseNdslandzt | (
0dzA f RAY3aX aidNHz2OGdzNBaA YR 20 KSNI LINBeVa Go8es§ 152800 dza
analyzingk S 5Aft 2y wdzZ S FyR I 20t Ade& Qahadsiagditheolloniggs S N

The General Assembly has delegated to localities the authority to control land use within their
jurisdictions through zoningThe extent of local zoning powers is broad. Indeed, the Supreme

/[ 2dzNI 2F 2ANBAYAlF KFa adrdiSR 0KFG awi8KS fS3A
RAAONBGAZ2Y Ay GKS SylFOGYSyd YR FYSYRYSeg i 27F 1
LINB&dzYSR OIfAR Fo6aSyid SELINB&aa fAYAGlIGAZ2ya (2
state, in the exercise of the police power, has made certain regulations ... does not prohibit a
Ydzy AOA LI £ AG& FNRBY SEI O A yifhe usdRoRits Hohirdyydwers. NB |j dzA NB

As part of the broad zoning authority granted to them by the General Assembly, localities in the
Commonwealth are permitted to prohibit certain land uses within their boundaries. Pursuant to
§152HHyYy NI | pykdihande &. regguitate grastrict, pernptohibit ' YR RS G SN A
I @GFENASGe 2F fFyR dzaSa gAUKAY AdGa 2dz2NARARAOGA 2,
this language, the governing body of a locality is expressly authorized to pebijiécific use of
flyR®E

Seea | p> HAnmp h keddphasis inboridinal (fadt@oteD destdudedalsoCounty of Chesterfield v.
Windy H|II Ltd. 263 Va. 197, 206 (2002) (by granting localities zoning powers, the General Assembly veste
them with the authority to prevent the use of land in a manner tlogality has deemed detrimental to the
general welfare of its inhabitants and deemed as having a deleterious effect on the commRasgurce
Conservation Mgmt., Inc. v. Bd. of SupyP88Va. 151989);Byrum v. Bd. of Supvr17 Va. 371976);Bd. of

Cnty. Supvrs. v. Carp&00 Va. 6581959);King v. Cnty. of Arlingteri95 Va. 10841954)

In sum, the zoning poweigrantedto the County by the Commonwealth include the power to regulate
and prohibitland uses, including marijuana dispensari&bus the Dillon Rule is inapplicable to this appeal.

3 Greenleaf also contends that thé 2 dzy 4t € Qa 2NRAY I yOS NBflIGAy3a 2 a
inapplicable.The County agrees, but notes that it has never claimed that the ordinance apptled matter.
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https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954104533&pubNum=0000784&originatingDoc=Ia74e5823fb6711e498db8b09b4f043e0&refType=RP&fi=co_pp_sp_784_1090&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_784_1090

B. Marijuana Dispensary Mot Enumerated in the Zoning Ordinance

InVirginia, & 2 O f AGeQa T 2yAy3a 2NRAYyIFIyOS Ofl aaAxFAasSa f
0dzAf RAy3az &aGNHzZOGdzZNBA | yR 2 Bé&eSNLodiNGSIB-22805 a ChesterkigldK A
[ 2dzyieQa 1T 2yAy3 l2dRME/E yiOSE (S EALOt IAYORRSI f6RdZANEBR A y 3 &S & G N
O2yF2NNXNAGE GAGK GKAA OKI LI SeéCbantySdde § 10 Apptoridately 47¢° O S
specific land uses ailésted in the zoning ordinance, but a marijuadépensary is not includedSeeCounty
Code § 19626 & ! A4S a D Bec&idelthistpdrticular business model is not enumerated in the zoning
ordinance, it is not a permitted use in theistrict or elsewhere. This fact is sufficient, standingn@ldor
this Board to affrmth&R Sy A | £ 2 T pebntB@licationS I F Q &

C Since Marijuana is lllegal under Federal Law, a Conditional Use Permit is Unavailable

The zoning ordinance offers the possibility of obtaining a Conditionabpgmval from the Board of
Supervisors for certain land uses that are not enumerated in the ordinagezCounty Code § 19:82.B
However, this option is unavailable to Green Leaf becauwsgjuana is illegal under Federal law.

Marijuana RA A LISy aF NAS&a FT2NJ aYSRAOIf € LIzN1J2&aSa | NJ
circumgances. SeeVa. Code $4.1-3442.6 However, under Federal law, marijuana is a Schedule | drug under
the Controlled Substances Act. As sibl,Congress hdsund marijuanatohave @ KA 3K L2 G Sy G A |
andwithdy 2 OdzNNBy (f & | OSSR § 818 Rhd@édical rizdijGanademairsillegal
underfederal law. SeeU.S.C. 8§ 8441. When there is a conflict betweeiederal law and state law, federal law
is controlling notwithstanding state law regulation8s framed by the United States Supreme Court case
Ay @2t @AYy 3 A YS RHCD wés legdl I uNJereQidifoynia élawthe Caurt emphasizedli K i & @
Supremacy Clause [of the United States Constitution] ungmolisly provides that if there is any conflict
0SG6SSy FTSRSNIt FyR aidl ( &onfalegzRafIR 3 .Sl 20 (2005) tejeching | f €
challengeB a YSRA O f Y Nthattdelfeddrat CohtitlieoRSdBt&ntés Act was unconstitutional)
seealsoUnited States v. Schosta895 F.3d 1023,028(8" Cir. 2018)2 6 A SNWA Yy 3 (G KIF G0 & KS
YINR2dzt yI dza S &S @S yindeF2 (NI (vBdrifa@iet dedeidiNahd2\aFS & T SRS NI
LINB @ Indeéddthe United States Supreme Cawartentlyrefused to hear an appeal (denied certiordn)a
case from theMinnesotaSupreme Court that determined th#te Controlled Substances Act prevailed oaer
state law that required employers to reimburse the cost of medical marijuana for injured employides
MinnesotaSupremeCourt had concluded hat the state law would expose themployer to criminal liability
under federal law Musta v. Mendota Heights Dental Cent865 N.W.2d 312 (Minn. 2021), cert. deniet¥2
S.Ct. 2834June 21, 2022)In reaching its conclusion, the Minnesota Supreme Court acknowledged that its
ruingg I & y20 0SYSFAOALFE G2 (GKS SYLX 28SS> odzi 02y Of
President to sign, legislation that addresses the preemption issuesettdy the conflict between federal and
state law. Musta, 965 N.W2d at 327.

Because marijuana sales, possession and use remain illegal under federal law, the County could r
I LILINE S DNBSY [SFETFQa LISNXYAG F2NI I YIFNAR2dzZ Yyl RA&L)

f2yAy3 2NRAYlIyOS SELX AOAGEE | RR

In addition,the Coy (i @ Q &
ATFSNByGte dzyRSNI 2@SNI F LAY I fFoga |

Aa NXB3IdzZ I SR R

4 Although Congressrge 2014 hasinserted provisions into its appropriations bills that preclutie federal
Department of Justice from prosecutiggY SRA OF £ ¢ YRNA BBz §F NA S&a (KI {ithdsNB
not dedassifiedmarijuana under federal lawhere it remains illegal
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conflicting treatment of marijuana). Section 191.B.3 tates as followstt 2 KSy NX 3dz | GA 2y a
[zoning ordinancetonflict with each other, chapters of the county code, or state or federal law, the more
NBEAaUGNRAOGAGS NB3IdzE I GA2ya 2N (K2 aS Ceatsinlyithe meLdsthicive K A :
regulation here is Federal law, which actually criminalizes#ie,possession and use of marijuana.

Accordingly, underbotFSRS NI t I 6> FyR (KS / #hdgourdy@cted gogreftly| 2
indenyingDNBE Sy [ SI FQa LIS NJY) A (a CondillafiallUSeisinat avilatie@oReh Le@falaNdv K S N
amarijuana dispensary.

[Il.  Conclusion

A decision by th®irectorof Planning on zoning mattetsa K £t f 06S LINB&adzyYSR G#anto S
KFra GKS 0dzNRSY 2F LINRP2F (G2 NBodzi &adzOK LINB & dzsedi A 2
Va. Code§ 15.22309(1). The affirmative vote of at least three members of the Board is necessary to reverst
the decisionor to decide in favo of the Appellant. SeeVa. Code§ 15.22312. For the reasonstated, Staff
recommends that tis Board affirmthe denial2 ¥ DNB Sy [ S T Qand Ha8yNtvappeal.| LILIE A Ol
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Current Zoning Map ‘
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Map 1: Subject Property
Case #: 22AP0004
Acreage: 0.55
Address: 11601 MIDLOTHIAN TURNPIKE

GPIN: 740-708-5551 — Streams

— === Resource Protection Area

Bernard Goodman 22AP00@ Pager of 13




August 10, 2022 Countgtter ¢ Exhibit A |

Chesterfield County, Virginia

Community Development
9901 Lon Road, Swte 500 — P.O. Box 40 — Chesterfield, VA 23832
Phone: (804) 748-1047 — Fax: (804) 748-3952 — Internet: chesterficld gov

Jesse W. Smith, P.E.
Deputy County Administrator

August 10, 2022

Mr. Charlie Schwabe
KBS Inc.

8050 Kimway Drive
Richmond, VA 23228

cschwabe/@kbsgc.com

Dear Mr. Schwabe:

We received your request for a building permit for a tenant upfit on behalf of GLeaf Medical of VA
for a retail store at 11601 Midlothian Turnpike. It is our understanding that GLeaf Medical of VA
intends to use this store to dispense marijuana, a Schedule I drug with no currently accepted
medical use and a high potential for abuse under federal law, according to the federal Controlled
Substances Act and the United States Drug Enforcement Administration.

We are unable to continue processing this permit as the proposed use is currently illegal under
federal law and not permitted by the Chesterfield County Code. Permit application 20220627-007,
which is pending processing awaiting fee payment, has been canceled.

L0 Fnsg

Jesse W, Smith
Deputy County Administrator

Sincerely,

cc: Jeffrey L. Mincks, County Attorney
David W. (Rob) Robinson, Deputy County Attorney
Ronald Clements, Director, Building Inspection
Andrew Gillies, Director, Planning

Providing a FIRST CHOICE community through excellence in public service
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Green Leaf Appedletter of September 1, 2022ExhibitB
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